Insolvency Act, 2063 (2006)

Date of authentication and publication:
4 Mangsir 2063 (20 November 2006)

Act number 20 of the year 2063 (2006)

An Act Made to Provide for Insolvency Proceedings

Preamble: Whereas, it is expedient to make legal provisionsmediately in
relation to the administration, insolvency proceedi of companies which are
insolvent or going to be insolvent being unablep&y debts to creditors or which
are facing financial difficulties, and in relatioto the restructuring of such
companies;
Now, therefore, be it enacted by the House of Regmatives in the First Year of
the issuance of the Proclamation of the House qf&sentatives, 2063(2006).
Chapter-1
Preliminary
1. Short title and commencement (1) This Act may be called “Insolvency
Act, 2063 (2006)."

(2) It shall come into force immediately.

2. Definitions: Unless the subject or the context otherwise reguime this

Act,-

(a) “company’ means a company incorporated under thepamies law
in force, and this expression also includes sudterobody corporate
with limited liability as specified by the Governmteof Nepal by
notification in the Nepal Gazette;

(b) “being insolvent” means a state of being unableappearing to be
unable, to pay any or all of the debts due and pleyt or payable in
the future to creditors or a situation where theoant of liabilities of

a company exceeds the value of the assets;



(€)

(d)

(e)

(M

(9)

(h)

(i)

()

(k)

(N

(m)

“financial difficulty” means a situation where commy becomes or
may become insolvent immediately or in the neamrtif the

company is not restructured made pursuant to tiets A

“liquidation of company” means a situation where tlegistration of a
company is canceled by fulfilling the procedurefemed to in this
Act;

“restructuring” means a process to be adopted uttdgerAct in order
to a company which may become insolvent becausdinahcial

difficulty;

“restructuring program” means a restructuring pamgras referred to
in Chapter-4;

“Court” means the commercial bench of such courtdesignated by
the Government of Nepal, in consultation with thep@me Court, by
notification in the Nepal Gazette;

“debt” means a certain amount due and payable idmely or as
claimed due and payable;

“creditor” means a person who is entitled to reeepayment from a
company which has become insolvent or may becomselvent; and
this expression also includes a secured creditor;

“security” means any or all property furnished &sdge, mortgage or
any other kind of security of a debt;

“secured creditor” means a creditor that lends rgoieea company
against a security;

“company which has become insolvent” means a sdoavhere an
order has been issued under this Act for the ligtiach of the

company;

“Office” means the Insolvency Administration Officestablished

pursuant to Section 65;



(n)  “insolvency practitioner” means a person licensadar Section 64 to
carry on business relating to insolvency;

(o) “inquiry officer” means an inquiry officer appoirdepursuant to
Section 10;

(p) “restructuring manager’” means a person who is apediby order of
the Court pursuant to Sub-section (2) of Sectiont@perate and
manage the restructuring scheme of a company;

(q) “liquidator” means a person who is appointed byoeser of the Court
or a resolution adopted by a meeting of creditarsliquidate the
affairs of a company, and this expression alsouides$ the Office;

()  “associated person” means any director, officerarsholder of a
company which has become insolvent or any directdficer or
shareholder of a company that is holding or subsydcompany of
such company; and this expression also includeshtisband, wife,
son, daughter, adopted son, adopted daughter,rfathether, step
mother, elder brother, younger brother, elder sisteunger sister of
any director, officer, shareholder of that compamryof a company
that is holding or a subsidiary of such company;

(s) “prescribed” or “as prescribed” means prescribed®iprescribed by
the Rules framed under this Company.

Chapter-2
Insolvency Proceedings

Prohibition on commencing insolvency proceedings wiout order

of Court: Save as ordered by the Court pursuant to this Aatperson shall

commence insolvency proceedings against any company

Application to be made for insolvency proceedingq1) Where it

is required to institute insolvency proceedingsiagfaany company, any of
the following persons may make an application o @ourt in the prescribed

form for the institution of such proceedings:



(a)
(b)

(€)

(d)

(e)
(M

@)

A company itself which has become insolvent;

Out of the total creditors of a company which hadme

insolvent, at least ten percent creditor or creditwho has or
have lent money;

Shareholder or shareholders that has or have shbdcat least
five percent of shares, out of the total sharehsldef a

company;

Debenture-holder or debenture-holders that has aweh
subscribed at least five percent of debentures,obube total

debenture-holders of a company;

A liquidator who has been appointed to liquidatoapany; or

In the case of a company that carries on any spetyipe of

business set forth in Section 8, a body authoripeadminister

and regulate such business.

In order for an application to be made pursuanBub-section

(1), a period of thirty five days shall have beewpieed after a notice issued

to pay the debt referred to in Section 5 has bealy derved on the

concerned company.

3)

Every application to be made pursuant to Sudiize (1) shall

be accompanied by the reason for making the apgmitashort description

of the financial condition of the company and thedence supporting the

fact that the company has become insolvent andfdlewing details, as

well:

(a)

Where the company itself which has become uesdl makes

such application:

(1) A document certified by the board of directarthe
company, mentioning that the company has become

insolvent;



(b)

(€)

(2)

(3)

A special resolution adopted by the board oécliors of
the company to institute the insolvency proceedings
pursuant to this Act;

Certified copies of the balance sheet and aregibrt of
the company available at the time of making apphbca

for the institution of insolvency proceedings.

Where the creditor of a company which has bexamsolvent

makes such application:

(1)

(2)

(3)

(4)

A statement of the principal and interest oé tebt
which the creditor claims to be due and payabletHay
company;

The date on which the company borrowed the debt
claimed by the creditor and the reason why the dedst
borrowed;

Description that the amount referred to in Glwu(1) is
due and such amount is payable immediately;

That the debtor believes or the reason and rgfotne
debtor has to believe that the company in respéct o
which demand is made for insolvency proceedings has

become insolvent.

Where the liquidator makes such application:

(1)

(2)

Evidence that the company in respect of which
application is made for insolvency proceedings has
appointed the liquidator for the purposes of licqatidn

of the company; and

The opinion expressed by the liquidator on thatter
that the company in respect of which applicatiomede

for insolvency proceedings has become insolvent an

the ground for such opinion.



(4) Notwithstanding anything contained elsewherdhis Section,
any shareholder or debenture-holder of a compaait shtain permission of
the Court to make an application for insolvencygedings pursuant to
Clause (c) or (d) of Sub-section (1), and the eshalder or debenture-holder
may, if so permitted, make an application on sumims and conditions as
may be specified by the Court.

(5) The Court shall not give permission referredricSub-section
(4) unless and until sufficient evidence provingattithe company has
become insolvent is produced.

Notice to be given for payment of debt(1) Prior to making an

application to the Court pursuant to Section 4if@olvency proceedings, a
notice shall be sent to the registered office ef tompany in the prescribed
form for the payment of debt.

(2) The notice referred to in Sub-section (1) shallsigned by the
creditor himself or herself or by a person authediby the creditor, on his
or her behalf.

Application to void notice issued for payment of diet: (1) Where the

notice received pursuant to Section 5 is not realslenor where there are
any other reason for not repaying the debt immedjatthe concerned
company may make an application to the Court ireotd void the notice,
not later than thirty five days after the date edeipt of that notice.

(2) Where the application referred to in Sub-sect{d) is made,
the Court shall issue a notice summoning the avedgiving the notice
referred to in Section 5 to appear before the Cuutitin seven days; the
notice to be so issued shall also be accompanieda byopy of such
application.

(3) The Court may make a decision to void or notvind the
notice issued pursuant to Section 5 no later tleaers days after the date of

appearance of the creditor pursuant to Sub-sec€®)ror after the date of



expiration of the time prescribed for the appeaeabefore the Court where
the creditor has failed to make such appearance.

(4) The Court may issue an order to void the nosseed pursuant
Section 5 on the following condition:

(@) There is a clear dispute as to whether theditone has
extended debt to the company or not; or

(b) The debt due to be paid by the company to tleelit does not
appear to be payable immediately.

(5) Where the Court issues an order pursuant tesgehbion (4), no
notice that is issued to pay the debt can be gieethe company again on the
same matter nor can an application be made fomgt@ution of insolvency
proceedings until the condition set forth in thatb&ection continues to
exist.

(6) Where the Court does not issue an order putst@rSub-
section (4), the company shall pay the debt of itnedho later than thirty
five days from that date.

Company deemed to have become insolven{l) Save as proved

otherwise, a company shall be deemed to havenbednsolvent on the
following condition:

(@) The general meeting of shareholders adoptssaluton that
the company has become insolvent or a meetingeobtrard of
directors of the company makes such decision; or

(b) The Court issues an order requiring the companypay the
debt and the debt is not paid up within thirty fidays from the
date of receipt by the company of such order; or

(c) The company fails to pay the debt within thifiye days after
the service by the creditor on the company a notarethe
payment of the debt or fails to make an applicatmthe Court

within the said period to void such notice.



(2) Nothing contained in this Section shall prevdm establishing
of the fact that a company has become insolventraitas proved from any
other matter that the liability of the company eedehe value of the assets
of the company or the company itself admits th&gis become insolvent.

Application for insolvency proceedings (1) Notwithstanding

anything contained in Section 4, no application rhaynade to the Court for
insolvency proceedings in relation to the followingbmpany without
obtaining prior approval of the following authority
(@) In the case of a bank or financial instituticarrying on
banking and financial business, the Nepal RastrakBar
(b) In the case of an insurance company carryinginsurance
business, the Insurance Board formed pursuantetongurance
Act, 2049(---), or
(¢) In the case of a company which cannot undergluntary
liquidation without approval of the competent body
authority, except that mentioned in Clause (a)(lor, such
authority.
(2) Every application to be made for insolvency qa®dings in
relation to a company mentioned in Sub-sections{iBll be accompanied by
a copy of the approval given by the authority sethf in that Sub-section for

that purpose.

Action_on_application: (1) Where an application is made to institute, or

cause to be instituted, insolvency proceedingselation to any company
pursuant to Section 4, the Court shall register &pplication where it has
been made duly and so appoint the date for heahegsame that such
hearing can take place within fifteen days.

(2) Except where a company itself makes an appmiinatfor
insolvency proceedings, after the registration mfapplication referred to in

Sub-section (1), a notice shall be issued in thenenaof the concerned



10.

company to submit statements in writing, if anyr foot instituting such
proceedings within seven days and be deliverech¢orégistered office of
such company.

(3) Where the Court considers reasonable, it maigr go the
hearing on an application referred to in this Sextiand as per necessity,
order the authority set forth in Sub-section (1) ®éction 8 to submit
statements of reasons, if any, for not institutamy proceedings as requested
by the applicant prior to the date appointed foarireg and shall publish a
notice thereof at least twice in any daily newspagenational circulation so
that the shareholders, creditors of the concernempany or any other
persons having dealing with the concerned companyg #&e Stock
Exchange, as well, where such company is enlistethe Stock Exchange
get such information.

(4) Any company or person that receives a noticeuad or
published pursuant to Sub-section (2) or (3) skalbmit statements in
writing, accompanied by the reason, if any, for instituting the insolvency

proceedings of the concerned, within the time dgxtby the Court.

Decision to be made upon keeping on hearingl)  Notwithstanding

anything contained in the laws in force, the Calall keep on hearing an
application made pursuant to this Chapter after memcement of the
hearing on the application on the day appointed tfee hearing on the
application pending the final settlement thereal amke a decision thereon.
Provided that this provision shall not prevent #eeping of
hearing on that matter on the day on which the €@mmains open where the
hearing cannot be completed or decision cannot beenon the day of
hearing because of time constraint.
(2) Upon the completion of hearing referred to ubSection (1),
the Court shall make an order to institute or notirtstitute insolvency

proceedings in relation to the company concerned.



11.

(3) In making an order pursuant to Sub-section &, Court shall
order to appoint an insolvency professional as requiry official for the
purposes of making insolvency related inquiry.

(4) In making appointment of an inquiry authorityrpuant to Sub-
section (3), a person whom the Court thinks fitf olithe persons whose
names are included in the list approved by thedeffor that purpose, shall
be appointed.

Power to issue interim order:(1) Where, in making hearing on an

application made to the Court pursuant to Sectipnt 4ppears that there
exists in the company any of the following situasowhich may prejudice
the interests of the creditor or any other persanirtg dealing with the
company, the Court may, on an application by theceoned party or at its
own discretion, issue an interim order:

(@) The assets of the company have been sold ambskd of
wrongfully or there exists a possibility of suchlesaand
disposal;

(b) The management of the company has not beenedaout
properly;

(c) Any legal action is going to be instituted och action is going
to be enforced or there exists a possibility ofrseaforcement
in such a manner as to prejudice the assets afdimpany.

(2) In issuing an interim order pursuant to Subtisec (1), the
Court may issue order restraining from doing anglbof the following acts:

(a) Transferring, selling and disposing of, or othiee mortgaging
or pledging, any assets of the Company, other thzat
business of the company which it has been carrgingn the

ordinary course of business;

10
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(b)  Transferring the shares of the company in amgnner or
altering the status of the shareholders of the @mpn any
manner;

(c)  Withholding or foreclosing any assets of thenpany by any
person; or

(d) Instituting any legal action or keeping on suwadtion or taking
any action or foreclosing by any creditor or persgainst the
assets of the company or any assets owned or [seskes
foreclosed by the company.

(3) Where an order is issued by the Court purst@ar8ub-section
(2), information thereof shall be given to the cemed company, company
registrar and Office, and where the Court thinksifimay also issue order
requiring to publish such information in a dailypea of national circulation
in a manner that the general public can gat sufchinmation.

(4) The Court may, if it considers necessary, issiger to appoint
any appropriate person as the interim administnatibthe company for the
interim management of the company during the cuyeaf the interim
order.

(5) The functions, duties and powers of the inteadministrator
appointed pursuant to Sub-section (4) shall berascpibed by the Court at
the time of such appointment.

(6) Notwithstanding anything contained elsewheretliis Act,
where the Court issues order for inquiry into ineamlcy proceedings or
dismisses the application, the interim order isspatsuant to this Section

shallipso facto be ineffective.

Application _not to be withdrawn: Notwithstanding anything contained

in the laws in force, an application made to theur€ofor insolvency
proceedings pursuant to Section 4 cannot be withlraxcept as permitted
by the Court.

11
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14.

Chapter-3
Inquiry into Insolvency Proceedings

To inquire into insolvency proceedings (1) Where the Court issues

order to inquire into insolvency proceedings purdu® Sub-section (3) of
Section 10, the inquiry official shall independgnitiquire into the financial
situation of the concerned company in order to reitee the following:

(@) Whether or not there should be issued anrdateimmediate
liquidation of the company by the reason that itsarmcial
situation cannot be improved;

(b)  Whether or not the period of inquiry as reder to in Section
14 should be extended,;

(c) Whether or not there should be issued an rorfde the
restructuring of the company through the restruntur
program;

(c)  Whether or not the company has become akeadylto become
insolvent.

(2) The inquiry official shall make inquiry pursuaim Sub-section
(1) and submit an inquiry report to the Court witlthe period specified by
the Court, and such report shall containter alia, the resolution, if any,
adopted by the meeting of creditors, the compamgfsort and evaluation

and recommendation made by the official.

Power to extend period of insolvency proceedings(1)Where the

inquiry officer, showing a reasonable reason why timancial situation of
the company cannot be inquired into within the perof inquiry as specified
pursuant to Sub-section (2) of Section 13, makeappiication to the Court
for the extension of that period, the Court mayijtifinds the reasonable

ground , extend the period as appropriate.

12
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16.

(2) Where the period of inquiry is extended purdutm Sub-
section (1), the information thereof shall be giverthe concerned company.

Management of company during inquiry period (1) Notwithstanding

anything contained in the laws in force, the boafdirector of the company
shall carry out the management and ordinary tramss of the company
during the period of inquiry of insolvency proceegs, under the regular
supervision of the inquiry official.

(2) Notwithstanding anything contained in Sub-sact(1), where
the inquiry officer submits to the Court a repardicating that the board of
directors of the company has not operated the casnpaoperly, the Court
may issue an order to remove the board of direcaod order the inquiry
officer to carry out the management and ordinargnsactions of the
company.

(3) Where the Court orders the inquiry officer tarny out the
management and ordinary transactions of the compgamguant to Sub-
section (2), the inquiry officer shall carry ouettransactions accordingly.

(4) Where any special transaction such as the cfatbe assets or
business of the company shall be carried out incthese of operating the
ordinary business of the company pursuant to Sehese(3), an application
setting out the reason therefor shall be madeddburt for permission, and
where the Court issues an order granting such gsiamn, the inquiry officer
may carry out such transaction.

Report to be made by director A person who has held the office of

director of the company at the time when the Cdwad issued an order to
inquire into insolvency proceedings pursuant to-Sebtion (3) of Section
10 or during the period of one year prior theretmall submit to the Court a
report on the financial situation and transactiohighe company as at the

time of his or her retirement, in the prescribedfet.

13
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18.

Power _to raise loans (1)Where the inquiry officer considers the need of

any amount to keep on the company or operate timamy transactions of
the company, the inquiry officer may borrow lodrsm any person, with or
without furnishing necessary security.

(2) Any loans borrowed pursuant to Sub-section ¢hgall be
deemed to be the amount spent during the periadquifiry into insolvency
proceedings and such amount shall be paid in cofdpriority as provided in
this Act.

Provided that where the security furnished bydbmpany to borrow a loan
has already been furnished as a security with aewsom, the order of
priority shall not apply in relation to the claimrfsecurity except in the case
where the inquiry official has made an agreement gerson entitled to

claim the same.

Report to be submitted by inguiry officer : (1) The inquiry officer

shall inquire into the financial and business ditwra of the company and
submit a report thereof to the Court within theipérof inquiry.

(2) The inquiry officer shall determine any one teaset forth in
Sub-section (1) of Section 13 and make a recommemdeeport referred to
in Sub-section (1) containing the reasons and gieurfor such
determination, and such report shall contamter alia, the actual financial
situation of the company, details obtained by theuiry official upon
making inquiry and his or her opinion and findings.

(3) Where the recommendation made pursuant to Baties (2)
has been submitted to the meeting of creditors,theiea majority of the
creditors attending such meeting has accepted semmmendation or not
shall also be mentioned.

(4) A copy of the report submitted pursuant to Selstion (1) shall
be sent to each of the concerned company and theeQé&nd the concerned

company and the Office shall make arrangementsé&amtain the report so

14



19.

received that the shareholders, directors and wesdof the Company may

inspect such report.

Ipso facto suspension(1) Notwithstanding anything contained in the laws

in force, where the Court issues order to institas®lvency proceedings in
relation of any company pursuant to Sub-sectioro{Zection 10, any of the
following acts or actions shall not be done oretakand any acts or actions
being done or taken but not completed shadd facto be suspended:

(@) Transferring, selling and disposing of the slsarof the
company or altering the status of any shareholder;

(b)  Transferring, selling and disposing of any &ssef the
company or mortgaging or pledging the same as tesHa in
any manner;

(c) Foreclosing any assets of the company or negliany security
according to any judgment or order;

(d) Preempting any property leased to the companthé lessor or
instituting any legal action in relation thereto;

(e) Paying any debt whose payment was outstandirvghach had
become payable at the time when the court mader dae
institute insolvency proceedings pursuant to Sutitse (2) of
Section 10 or pledging of a security in considematthereof;
and

(f Transferring or withdrawing moneys in the funaf the
company.

(2) Notwithstanding anything contained in Sub-sact(1), where
any person makes an application to the Court clgnthat the automatic
suspension of any transaction pursuant to the Salatsection will cause a
loss to that person, the Court may, if it holdstthae statements of the
applicant are reasonable and that this does nqaidice the interests of the

company or its creditors, issue an order to dotaaysaction.

15
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21.

Prohibition _on _cutting down _essential _services Notwithstanding

anything contained in the laws in force, where tB@eurt orders the
institution of insolvency proceedings in relatiamnany company pursuant to
Sub-section (2) of Section 10, no institution orgmm providing essential
services such as electricity, drinking water, dagm, gas and telephone or
any other telecommunication service to such comsual stop or cut down
such services during the period between the datieofsaid order and the
date of completion of the said proceedings, exeetitout permission of the

Court.

Meeting of creditors to be convened (1)The inquiry officer shall,

before submitting his or her report to the Coudnwene a meeting of the
creditors of the company to discuss his or her mepoorder to know the
views of the creditors on the future plan of thenpany which has become
insolvent, and every person who is identified aseditor of the company
from the accounts and other records of the comznayl also be invited to
attend such meeting.

(2) A notice indicating the venue, date, time argkrada of the
meeting shall be given to every person identifisdaacreditor under Sub-
section (1) in advance of at least seven days, thadnotice shall also be
published at least two times in a daily newspagaradional circulation.

(3) While giving a notice pursuant to Sub-secti@), (it may be
given by a letter, telex, telefax, e-mail or anyheit means of electronic
communication which can be recorded.

(4) Where any person other than a person mention&dib-section
(1) makes any claim against the company as a aredhe inquiry official
may ask that person to submit evidence thereofdetdiled description of
the claim against the company.

(5) The inquiry official may dismiss the claim of @erson who

fails to submit the evidence or description refdrte in Sub-section (4); and

16
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where the claim is so dismissed, such person siwlbe entitled to attend
the meeting of creditors.
Provided that a person shall not be considereeta creditor of the
company by the reason only that the person hasntgpkat in the
meeting of creditors.

(6) The inquiry official shall chair the meeting @feditors.

(7) The meeting of creditors shall make decisionnbgjority. In
the event of a tie, decision shall be made by Tdte inquiry official may
ascertain the voting right of creditors in propontito the claim made on the
debts due to be paid immediately by or payablehey@ompany and specify
the mode of voting.

(8) The directors of the company or the officersited by the
inquiry official may participate in the meeting ofeditors.

Provided that they shall not be entitled to take pavoting.

(9) Except where any concerned person makes afcapph to the
Court showing the reasons and grounds that ingdtecs been done to that
person, no question may be raised in any court atiheuneeting of creditors
and the business executed by it.

Power to Court to make order. (1) The Court may, if it considers

appropriate, make any of the following orders, witseven days after the
receipt of the report submitted by the inquiry odfi pursuant to Sub-section
(1) of Section 18, the resolution adopted by theetimg of creditors or the
restructuring scheme submitted by the company or atmer resolution
adopted:

(a) Toimmediately liquidate the company;

(b)  To implement the restructuring program of tleenpany;

(c) In the event of possibility of improvement watlt liquidating

the company immediately, to stay until the peripecfied by

the court;

17



(d) To extend the period of insolvency proceediagsspecified by
the Court for the submission of report by makingtHer
inquiry; or

(e) To quash the order issued pursuant to Subesedi?) of
Section 10.

(2) Where an order is made under Sub-section (ligtodate the
company or implement the restructuring scheme, Gbert shall make an
order to appoint an insolvency practitioner as ltheidator of the company
or to operate the restructuring scheme of the coym@and implement the
liquidation or restructuring scheme of the Compaayd the person so
appointed shall perform such act within such peasdpecified by the Court
at the time of his or her appointment.

(3) Notwithstanding anything contained elsewherdhis Section,
where the inquiry officer makes an application fomy of the following
orders as per the understanding reached betweerc@mpany which has
become insolvent or of which situation requiresinignediate liquidation or
showing the reason that even though a company éeante insolvent, there
is a situation that the proposal on the restrungudcheme prepared for the
improvement of the company can be considered ireatimg of creditors to
be convened pursuant to Chapter-4, the Court mayt considers so
appropriate, make such order:

(@) To end the inquiry into insolvency proceedingsfore the
expiry of that period;

(b) To waive the requirement to convene the meetihgreditors
by the inquiry official; or

(c) To liquidate the company or carry out the resturing of the

company.

18



(4) Where the Court considers it reasonable to mahkg order
other than that mentioned in Sub-section (1) or {{3inay also make such
order.

Chapter-4
Restructuring Scheme of Company

Restructuring program to be prepared (1) Where the Court makes

an order to restructure any company pursuant toseghon (2) of Section
22, the restructuring manager shall prepare auetiring scheme of the
company in writing.
(2) The scheme prepared pursuant to Sub-sectioshdl) contain
the following programs:
(@) To capitalize the debt of the company and altexr capital
structure ;
(b) To pay the claims of creditors by selling angrtppn of the
assets of the company;
(c) Tochange the nature of claims of creditorshef company and
issue securities for the same;
(d) To get the creditors of the company to parat¢épin capital
investment by issuing shares in considerationteirtclaims;
(e) To amalgamate the company with any other compan
(M To change the management of the company; or
(g) To do any such other act which the Court cosrsichppropriate

to restructure the company.

To call meeting of creditors (1) The restructuring manager appointed by

order of the Court to make restructuring of the pamy pursuant to Sub-
section (2) of Section 22 shall give a notice, nmpthe requirements set
forth in sub-sections (2) and (3) of Section 2laliccreditors to submit their
respective claims, along with their respective fsand evidences, no later
than 15 days after the manager has commenced #weelss, and such notice

19



shall be published in a daily newspaper of natiariedulation for at least
two times; and such notice may also be put on thlesite.

(2) All creditors who have any kinds of credit ol against the
company shall submit to the restructuring manadgatements of credit
claims with or without security, along with evidensubstantiating such
claims no later than fifteen days after the isseamfcthe notice as referred to
in Sub-section (1).

(3) No later than fifteen days after the receiptsthtements of
claims pursuant to Sub-section (2), the restruntumanager shall call a
meeting of creditors, by fulfilling the requiremendet forth in sub-sections
(2) and (3) of Section 21. In calling such meetiag,opy of the restructuring
program shall be sent along with that notice.

(4) The restructuring manager shall chair the nmgetcalled
pursuant to Sub-section (3).

(5) The meeting of creditors may be conducted agjduaned as
per necessity.

Provided that such meeting shall not be adjounneal manner that it
exceeds the period of restructuring.

(6) The directors of the company may attend the tmgeof
creditors and answer the questions raised by thditors in relation to the
business and financial situation of the company.

(7) The meeting of creditors called pursuant to -Settion (3)
shall discuss the details of restructuring progrgresented by the
restructuring manager and adopt a resolution on ahyhe following
matters, subject to Sub-section (7) of Section 21:

(@) To adopt, with or without amendment, the pr@osn
restructuring submitted by the restructuring mamage
(b) To immediately liquate the company without guaeg the

resolution referred to in Clause (a).
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(8) Notwithstanding anything contained in Sub-sacti(7), the
secured creditor shall not be entitled to vote.

(9) The restructuring program adopted and apprgwecuant to

Sub-section (7) or the resolution adopted to refeetprogram and liquidate
the company shall be submitted to the Court forraygl; and if the Court
issues order approving that resolution, it shalilplemented.
Report to be submitted by restructuring manager(1) The restructuring
manager shall, within the period of restructurirsgiomit to the Court a
report, accompanied by the transactions, assetdimaucial situation of the
company and its restructuring program, if any pisgib

(2) The report referred to in Sub-section (1) shallhere a
restructuring program is proposed, state the fahgwmatters in relation to
such program.

(@) summary and analysis of the proposed program;

(b) Details of effects likely to be caused to theditors of the
company from the implementation of the proposedypam;

(c) A comparison between the consideration andcesfehat would
have been available to the creditors if the comphag been
liuidated immediately and the consideration efetttat may
be available to the creditors on the implementat@nthe
restructuring program; and

(d) Opinion and description, accompanied by thelifig of the
restructuring manager that the company would nonbelvent
if the restructuring program was implemented.

(3) There shall be no formal form and structureaafestructuring
program prepared pursuant to Sub-section (1), éxtepset forth below:

(@) All details of the program to be implementedthg company
in the future and written details of the relevardpmosal;
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(b) Details of the matter that the creditors of pamy will get
more benefits if the company is not liquidated ingiiagely but
restructured and if the program is implemented,;

(c) Details of the matter that no portion of theposed program is
illegal or prohibited by the laws in force;

(d) Details that if the program is implemented, doenpany will be
rescued from insolvency or will not become insolven

(4) The program prepared pursuant to this Sectiball salso
contain details of payment of expenses incurreshguthe inquiry period of
insolvency proceedings or the restructuring peaod of the remuneration
of the inquiry officer or the restructuring manage

To_make information _in_the event of failure to_subnit_details of

restructuring program: (1) Where it is not possible to submit the details

of the restructuring program of the company to tbeurt within the
restructuring period, the restructuring managerlisimake an application,
accompanied by the reasons, to the Court.

(2) Where an application is made pursuant to Suiicse (1), the
Court may, if it considers to be reasonable, irdatl the order to make
restructuring and issue an order to liquidate th@gany.

Claim and objection to approved restructuring program: (1) A

creditor who is not agreed with the proposal oftmeguring program
approved pursuant to Sub-section (7) of Sectioma4¥ make an application
of claim and objection within seven days, setting the following grounds
and reasons:

(@) The restructuring program approved by a majoiit the
meeting of creditors is not in the interest of dreditors other
than the secured creditors;

(b) A serious irregularity has been committed inllicg or

conducting the meeting of creditors, and the progegpproved
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by that meeting is not in the interest of the d@ui other than
the secured creditors;

(c) Any false or misleading information has beevegi or material
information has been concealed in relation to tbemgany or
its restructuring program.

(2) Where an application referred to in Sub-sectid) the Court
shall order the company and the restructuring mandg submit written
statements in relation thereto within a periodefen days.

(3) On receipt of written statements referred toSimb-section (2)
or on the expiry ration of the period for the subsmn of such written
statements, the Court shall hear the applicatidermed to in Sub-section (1)
and may, if the application is found to be basedgomunds, invalidate to
make ineffective the resolution on the restructgrprogram adopted in the
meeting of creditors.

(4) If the Court invalidates to make ineffectivlet resolution
adopted in the meeting of creditors and approvesyant to Sub-section
(3), the Court shall issue order to liquidate tbenpany immediately.

(5) Information of the order issued pursuant to-Sabtion (3) or (4) shall

be given to the concerned company and the restingtmanager.

Conseqguence of approval of restructuring program byCourt: If the

Court issues an order to approve the restructypiragram adopted by the
meeting of creditors pursuant to Sub-section (9pettion 24, the program
shall be binding on all creditors of the companyectors and shareholders
of the company, other than the secured creditorthefcompany; and the

restructuring period shall end on that date.

Not to affect secured creditors (1) No restructuring program adopted by

a meeting of creditors and approved by the Coursymant to this Chapter
shall, except on the following condition, prevehe tsecured creditors from

executing or otherwise dealing the security:
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(@) Where the secured creditor votes in favor @ téstructuring
program or other wise gives his or her consent thath
program will be acceptable to him or her; or

(b)  Where the Court orders that that program shallbinding to
the secured creditor.

(2) The Court may, if it is satisfied with the foling matters,
issue order referred to in Clause (b) of Sub-sactl):

(@) Where the secured creditor executes the sgdinat he or she
has taken, it may substantially prejudice the agmeents to be
made from the implementation of the restructuringgpam,;

(b) Where such program adequately protects thet righ the
secured creditor to the security, and the security.

30. Not to affect the right of owner of any property or of any lessor (1)

No restructuring program adopted by a meeting k#ditors and

approved by the Court pursuant to this Chapterlséatept on the following
condition, prevent the owner of any property usegassessed or owned by
the company or the lessor of such property if its Heeen leased from
executing the right to such property or returning same:

(@) Where the owner or lessor of such property siatefavor of
such program or otherwise gives his or her congemiriting
that such program will be acceptable to him or loer;

(b)  Where the Court orders that the program shabinding to the
owner or lessor of such property.

(2) The Court may, if it is satisfied with the foling matters,
issue order referred to in Clause (b) of Sub-sactl):

(@) Where the owner or lessor of such property detsk that
property, it may substantially prejudice the ackments to be

made from the implementation of the restructuringgpam,;
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(b) Where such restructuring program adequatelytepte that
property and the right of the owner or lessor affsproperty.

Restructuring manager is to operate company(1l) The restructuring

manager shall operate the company during the wayref the restructuring
period.

(2) In operating the company pursuant to Sub-sec(ib), the
manager may exercise the following powers:

(@) Management and control of the business, pr@serand
transactions of the company;

(b) Termination, sale and disposal of any businmsproperty of
the company;

(c) Doing or exercising any such act or power tihat company or
its officer may do or exercise.

(3) In exercising the powers referred to in Subtisec (2), the
restructuring manager shall have power to inspéictb@oks of account,
ledgers, records, accounts and documents of th@aoyn

(4) In doing or exercising any act or power setHon this Section,
the restructuring manager shall act in capacitgrodgent of the company.

(5) If so sought by the restructuring manager,diector and other
officer of the company shall provide any kind othuassistance as may be
necessary for the management and control of thepaom

(6) No director and officer of the company shalkcept with
written direction of the restructuring manager, reise any power or do any
act of the company in capacity of the director fiicer of the company.

(7) The director of the company shall provide sucformation
about the company and its business, property aadsaction to the
restructuring manager as sought by the restrugumnanager.

Power of restructuring manager to borrow loan (1)Where, in acting

as the manager of the company, the restructuringagex considers any
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amount to be necessary to keep on running the coynpa operate the
business and transaction of the company, he omsthyeborrow loan with or
without furnishing the company’s property as seguri

(2) The amount of loan borrowed pursuant to Suliieedql) and

terms thereof shall be as set forth in Section 17.

Ceiling of remittance of loan of company

Where as per the agreement of creditors, the r&sirng program provides
for the remission or alteration in the terms of dogn or any portion of the
loan not secured, such remission or alteration f@ynade in accordance

with that program.

Implementation of restructuring program: (1) The company shall be

responsible for implementing the restructuring peog adopted by the
meeting of creditors and approved by the Courtyamsto this Chapter.

(2) The Court shall designate the restructuring agan for the
supervision and management of the implementatiothefprogram referred
to in Sub-section (1).

Alteration _in_and amendment to restructuring program: (1)

Where it appears that the restructuring prograrmnoa be
implemented wholly or partly at the time of implemiation of that program
but that program can be implemented if it is akerer amended, the
restructuring manager shall call a meeting of d¢mrdiin order to alter or
amend that program.

(2) Where the meeting called pursuant to Sub-sedtl) adopts a
resolution altering or amending the program, itlisbe submitted to the
Court for approval.

(3) Where it is reasonable to approve the prograrbmstted
pursuant to Sub-section (2) for the interest ofitogs, the Court may order
to that effect.
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(4) The program approved pursuant to Sub-sectignsfill be
implemented as per such alteration or amendment.

Termination of restructuring program: (1) Where the company has

already implemented the restructuring program er @ourt, on application
by the restructuring manager, makes an order tmitete the program
because of the company's failure to implement ugchs program shall
terminate.

(2) Where the Court issues an order to terminageréstructuring
program because of the company’s failure to impleimepursuant to Sub-
section (1), it shall also issue an order to liqaédsuch company.

Chapter-5
Liquidation of Company

Liguidation of company on issuance of order for ligridation:

(1)Where the Court makes an order to liquidate mpany pursuant to this
Act, the Court shall make an order to appoint orespn as the liquidator,
from amongst the persons who are entitled to canrynsolvency business at
the time of making of such order.

(2) Following the making of order pursuant to Selzt®n (1), the
liquidation proceedings of the company shall be nde@ to have
commenced.

Conseguences on the commencement of liquidation preedings (1)

On the commencement of the liquidation proceedioigany company, the
following provisions shall govern the following ntats in relation to such
company:
(&) Where the director and officer of the company elieved of
office, the liquidator shall exercise all such posvas may be
exercisable by the director and officer of the camp in

relation to the management of that company;
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(b)  The liquidator shall take in his or her custaalyd control all
assets, accounts and books of account of the compacept
the properties in possession of secured creditors;

(c) Except as ordered otherwise by the liquidatio, service of all
employees appointed by the company shall terminate.

(2) The provision relation topso facto suspension set forth in
Section shall, except for the following matter, gpgduring the period of
currency of liquidation proceedings:

(@) Implementation of the right of secured creditdp execute
pursuant to this Act; or

(b) Implementation of the right of the lessor olygmoperty leased
to the company to redeem the property pursuarttisoAct.

Conversion of liguidation of company into restructuing program:

(1)Where, based on the study and examination obtlgness and assets of
the company, nature of the goods or services tprbduced by the company
and market potentiality thereof, the liquidatornts that the restructuring
program of the company can be adopted by a meaiingreditors and
approved, the liquidator may make an applicatioogcompanied by the
reasons, to the Court for an order to keep penttiagrder on liquidation of
company issued by the Court pursuant to this Actfeertain period of time
and to implement the restructuring program purst@imtis Act.

(2) Where the Court is satisfied with the contesitthe application
received pursuant to Sub-section (1), it may isaneorder to suspend the
order on liquidation of a company issued previodslyany certain period of
time and implement the restructuring program.

(3) Where an order is issued pursuant to Sub-se¢t#tp the order

shall be implemented pursuant to this Act.
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40. Functions, duties and powers of liguidator (1) The functions, duties

and powers of the liquidator in addition to the estlprovisions set forth in

this Act shall be as follows,:

(a)

(b)

(€)

(d)

(e)
(M

(9)

(h)

(i)

()

To institute or defend any case or legal actarbehalf of the
company;

To appoint employees to assist in the discharfglis or her
functions;

Where any installment on any share of the camgpa due, to
make a call on the shareholder for payment of sostallment;
To do and execute, or cause to be done andueecicall such
acts and deeds or documents as required to be dode
executed on behalf of the company and in the namé&ée
company and use the seal of the company for thaigse;

To borrow loans against security of the asséthe company;
Where the liquidator considers that the sald disposal of any
property or termination of any contract or liabjlivill render
benefits to the company, to sell and dispose oh guoperty or
terminate such contract or liability;

To enter into compromise with any creditor loé tcompany or
any person who claims to be a creditor of the camgpm
relation to the claim made by such creditor or pars

To enter into compromise with any person agawisom the
company may make a claim in relation to any loaability or
any other claim;

To sell the assets of the company and disteltbe proceeds of
such sale pursuant to this Act; and

To perform, or cause to be performed, all sather acts as

may be necessary to liquidate the company.
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(2) 1t shall be the duty of the liquidator to pearfothe following
functions, in addition to those set forth in Sulotgm (1):

(a) To collect, protect and sell the assets ofcibrapany;

(b) To examine the business and financial situatioh the
company;

(c) To accept debt claim of any creditor subjecCtapter-6;

(d) To distribute the proceeds of sale of the assétthe company
subject to the order of priority determined for thayment of
liability pursuant to this Act;

(e) To call and conduct the meeting of creditors;

0] To prepare a report on his or her acts andastand present it
to the Court and the Office;

(g) To facilitate the cancellation of registratiah the company;
and

(h)  To examine or inquire into whether any direatoemployee or
shareholder of the company or any person has cdsungny
fraud, cheating or deception against the companyiter
creditors and institute necessary legal action resgasuch
person.

(3) In addition to the functions, duties and powses forth in Sub-
section (1) or (2), the liquidator may also perfoother functions such as to
get back any property of the company if such prgparused by any person
or to institute legal action to get back such proper amount involved in a
void transaction.

Provided that the liquidator shall not be entitkedmake such expenses as
may not be payable from the assets of the company.

(4) Even though the company does not have adecmatant to

pay necessary expenses or remuneration to thed&tpri for the exercise of

30



41.

42.

the powers or performance of the duties set fantlbub-section (1), (2) or
(3), the liquidator shall exercise such powers padorm such duties.

(5) Where the liquidator faces any difficulty withe exercise of
any power or the performance of any duty pursuanthis Chapter, the
liquidator may make an application to the Court tbhe removal of such
difficulty; and where an application is so mades @ourt may, if it holds the

application to be reasonable, remove difficulty.

Money to be lent by creditor (1) Where any act to be done by any

company which has become insolvent may render eitdybenefit or
advantage to the creditors, any creditor of suclmmany may advance
money to the liquidator to do such act.

(2) Any amount borrowed pursuant to Sub-sections{BIl be paid
from the amount received from such act.

(3) Any creditor may make an application to the @der any
order for making payment of a debt claim acceptedhle company from the
amount received pursuant to Sub-section (1).

(4) Where an application is made pursuant to Suiicse (3), the
Court may, if it considers reasonable that sucin loan be repaid from the

amount referred to in Sub-section (1), make anmialethat purpose.

Report to be submitted by liguidator: (1) The liquidator shall prepare a

progress report on the proceedings carried owtlation to the company and
submit it to the Court and the Office no later thihree months after the date
of his or her appointment.
(2) The report submitted pursuant to Sub-sectionsfiall state the
following matters, in addition to other matters:
(@) The amount of issued capital of the companypjta&that the
shareholders have undertaken to subscribe andupa@pital;

(b) Estimated value of the assets and liabilitiehe company;
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(c)  Opinion of the liquidator in relation to theason for financial
failure of the company;

(d)  Opinion of the liquidator on the need to furthexamine or
inquire into the promotion, incorporation of thengeany or the
affairs of the company and its directors and shaldsrs;

(e) Such other necessary matters as the liquidatmrsiders
appropriate.

To call meeting of creditors (1) The liquidator shall, prior to

preparing his or her report pursuant to Sectiomd@ thereafter from time to
time as per necessity, call a meeting of creditdrthe company.

(2) A meeting of creditors shall be called pursuenSub-section
(1) by fulfilling the requirements set forth in sgbctions (2) and (3) of
Section 21.

(3) The liguidator shall chair the meeting of cteds.

(4) The provisions of Section 24 shall appigytatis mutandis, to
the other matters relating to the meeting of coedit

Power to form committee of creditors

(1) A meeting of creditors held pursuant to Sect® may form a
committee consisting of a maximum of five creditororder to assist
the liquidator in relation to the liquidation ofetitompany.

(2) The scope of work of the committee formed parduto Sub-
section (1), rules of procedures relating to itsetirey or other necessary
matters shall be as specified by the meeting oditoes at the time of its
formation.

To _give time limit for submission of debt claim (1) The liquidator

shall give a notice with the time limit of fifteeshays to all creditors of the
company which has become insolvent to submit trespective debt claims

in the prescribed format.

32



46.

47.

(2) The notice given pursuant to Sub-section (Blldhe published

at least twice in a newspaper of national circolati

(3) The liquidator may reject any claims of thediters who have

not made claim within the time limit referred toSub-section (1).

Provided that where any creditor makes an appticatccompanied

by the reason for failure to submit his or hermlavithin that time limit, to

the liquidator, the liquidator may accept suchmlaf the contents of such

application are found reasonable.

Power of the Court to make order in relation to liouidation of

company Notwithstanding anything contained elsewhere irs t6hapter,

the Court may at any time issue the following orderrespect of any

company which is undergoing liquidation proceedings

(@) To suspend or terminate the liquidation of the camp

(b) To require to hand over the assets of the companyhé¢

liquidator;

(c) To pay any call made for payment of installment;

(d) Where there is a doubt that any person is possessirusing

any property of the company, to stop such possessiase; or

(e) To arrest any person who causes any hindrance

in or

obstruction to the performance of functions or @sitor the

exercise of powers by the liquidators.

Cancellation _of registration of company Any liquidator appointed to

liquidate any company pursuant to this Chapter Iskahile liquidate the

company, cancel the registration of the companyjoligwing the procedures

determined by this Act or by other laws in force.
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Chapter-6
Claims of Creditors and Mode of Payment

Creditors to submit claims: (1) A creditor of the company which has

become insolvent shall submit a claim for the lahue and outstanding or
payable by such company to him or her, in the pilesd format within the
time limit specified by the restructuring managetiquidator.

(2) While submitting a claim pursuant to Sub-sectifl), the
creditor shall also submit the proof and evidengkstantiating such claim,
if any, where the restructuring manager or liquadademands such proof
and evidence.

(3) The restructuring manager or liquidator shatamine the
submitted pursuant to Sub-section (2) and may dcoepeject such claim
wholly or partly.

(4) Where the restructuring manager or liquidataregpts or rejects
the claim wholly or partly pursuant to Sub-secti), the manager or
liquidator shall give written information there@ccompanied by the reasons
for such acceptance or rejection, to the creditdmstting the claim no later
than seven days.

(5) The creditor who is not satisfied with the infation received
pursuant to Sub-section (4) may make an applicatotne Appellate Court
for review no later than fifteen days.

(6) Even a foreign creditor who has lent money e tompany
pursuant to the laws in force may, if he or she diag debt claim against the
company, submit a claim pursuant to this Section.

Claim for_interest: Where any company which has become insolvent has

borrowed a loan on the condition of paying interesstit according to the
agreement entered into at the time of borrowinghdoan, such interest may

also be included in the claim made pursuant to §adtion (1) of Section 48.
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Provided that no interest may be claimed for theopeafter the date of issue
by the Court of an order to liquidate the company implement the

restructuring program of the company.

Claims on undetermined or contingent liability: (1) Except as set forth

in Section 48, any claim on any liability of an @teérmined value which has
resulted from any loss caused by the company,am fany compensation to
be paid by the company to anyone as a result dlaitsre to comply with
any contract or for having violated any contraat,fmm any other action
which creates a civil obligation, or any claim anyaontingent obligation of
the company whose value is yet to be determinedwduch has resulted
from the failure of a debtor to fulfill any obligat for which the company
has provided guarantee under any guarantee agréemsn be presented
pursuant to Sub-section (1) of Section 48.

(2) Where a claim is received pursuant to Sub-sacfil), the
restructuring manager or liquidator shall eithecegat or reject such claim
pursuant to Sub-section (3) of Section 48 and giveotice thereof pursuant
to Sub-section (4) of the said Section.

(3) Where such claim is accepted pursuant to Suohese(2), the
restructuring manager or liquidator shall also deiee the estimated value
of such claim.

(4) Notwithstanding anything contained in Sub-sacti(3), the
restructuring manager or liquidator may make aniegpon to the Court to
have the value of such claim determined; and wher@etition is so made,
the Court shall determine the estimated value ohslaim.

(5) Any person who is not satisfied with the demisto reject the
claim pursuant to Sub-section (2) or with the vadfiessuch claim determined
pursuant to Sub-section (3) may make a complaitthéaCourt within fifteen

days from the date of receipt of the notice thereof
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Immature claims: The restructuring manager or liquidator may make

prescribed exemption from the debt claims relatmgnmature debts made
against the company.

Claims involving foreign_exchange Any claims made in relation to any

debt or other liability in a foreign currency undars Act shall be settled by
calculating the value in the Nepali currency acoogdo the exchange rate
fixed by the Nepal Rastra Bank for the day on whachapplication is made

to the Court for the liquidation, insolvency of theompany or its
restructuring.

Adjustment_of debts (1) Where there has been any other transaction

between a company which has become insolvent aypdrauitor who makes
a debt claim against the company, the debt or sleth claim or transaction
shall be adjusted as follows:

(@) To determine the amount due to be paid by amygo the
other party;

(b) To deduct the amount payable by one party eodther party
from the amount determined pursuant to Clause (a);

(c) To fix only the amount that remains after makideduction
pursuant to Clause (b) as the claim of debt payddy the
company.

(2) Notwithstanding anything contained in Sub-satti(1l), any
person who has supplied to or obtained a debt flmencompany when that
person has knowledge or had a reasonable reasbav® knowledge that
the company has become insolvent shall not beleastio make a claim to
have the amount due to be paid to that persondéygdmpany deducted from
the amount payable by that person to the company.

Explanation: For the purposes of this Section, the expression

"company which has become insolvent" shall meaormapany in relation to
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which an application has been filed in the Count fe restructuring or
liquidation of that company.

Right of secured creditor to make claim (1) A secured creditor may

make a debt claim against the company at any tand;the restructuring
manager or liguidator may accept or reject thatrclursuant to Sub-section
(3) of Section 48.

(2) The amount to be claimed pursuant to Sub-sedtly shall be
limited to the difference between the amount remgifrom the property
according to its market value and the amount payhllthe company to the
secured creditor.

(3) Where there arises a dispute between the sgarszlitor and
the company which has become insolvent in relationthe difference
between the value of the secured property and rtheuat outstanding and
payable pursuant to Sub-section (2), a party whaoois satisfied with that
matter may make an application to the Court; amdGburt may examine the
application so made and determine the difference.

Shareholder’s claim Where any creditor who is also a shareholder of a

company which has become insolvent makes a claianaggthe company,
and where that creditor has not paid any amountadukis or her share and
where the time has already matured to pay such abmuthere may arise a
situation requiring him or her to pay the same, drisher claim up to the

extent of the amount likely to be so paid shall betccepted.

Deemed to be creditor if debt is acceptedl) Where a debt claim made

by a person making a claim against the company kvihas become
insolvent is accepted pursuant to this Chapten, peason shall acquire the
status of creditor.

(2) A person who acquires the status of creditarspant to Sub-

section (1) shall acquire the right to particip&iea meeting of creditors,
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exercise the voting right to the extent of the ated debt claim and receive

payment of the amount of debt under this Act.

Order of settlement of liabilities: (1) While settling the liabilities of

a company which is being liquidated under this Aleg liquidator shall

make payment of liabilities from the available fsratcording to the

following order of priority:

(a)

(b)
(€)

(d)

(M

(9)

(h)

All expenses associated with the functions tdisged by the
interim administrator appointed pursuant to Sulteac(4) of

Section 11 and remuneration;

Other amounts to be settled pursuant to Chefyter

All expenses associated with the functions lthsged by the
inquiry officer appointed pursuant to sub-secti¢8sand (4) of
Section 10 and remuneration;

All expenses associated with the functions lthsged by the
restructuring manager appointed pursuant to Subese¢2) of

Section 22 and remuneration;

All debts of the company borrowed during therige of

investigation of the insolvency proceedings;

All debts of the company borrowed during theripg of the

restructuring program of the company;

All expenses associated with the functions lthsged by the
liquidator appointed pursuant to Sub-section (1)Settion 37
and remuneration;

Wages and remuneration due and payable to thkess or
employees of the company at the time of the isfude order
under this Act to liquidate or restructure the camg

Provided that no director of the company shall nétled to

such amount.
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()  Amounts payable to the workers or employeeshef company
in consideration of home leave, sick leave, grgtuind
employee provident fund, if any, at the time of tbgue of the
order under this Act to liquidate or restructure dtompany;
Provided that no director of the company shall nétled to
such amount.

()  All other amounts in consideration of debt oisi accepted by
the liquidator.

(2) Every liability falling in the order of priontreferred to in Sub-
section (1) shall be treated equally; and all li&ibs falling in such order
shall be settled fully.

Provided that if such liabilities cannot be settfatly, they shall be settled
proportionately.

(3) Where any liability of the company is insurethe amount
receivable under such insurance contract shalldie o that person who is
entitled to it.

(4) Where the liabilities mentioned in Sub-sectid), (2) or (3)
are settled fully, the surplus shall be used by litpeidator to pay interest
payable on debts from the date of the order issaddjuidate or restructure
the company to the date of acceptance of the d&btnc The amount
remaining after such payment shall be distributedonag the preference
shareholders, and the remaining amount shall eildlised among the other
shareholders proportionately.

Mode of settling liabilities: While settling the liabilities of the creditors

pursuant to this Chapter, the liquidator may dasone time or at different

times
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Chapter-7

Voidable Transactions

59. Voidable transactions (1) Where any company has become insolvent, the

following transactions shall be void:

(a)

(b)

(€)

Preferential transactions carried on in advaotsix months
immediately preceding the commencement of the wesaly
proceedings or within the period of six months aftbe
commencement of the proceedings;

Preferential transactions carried on with teeaziated persons
of the company in advance of one year imnmediateéceding
the commencement of the insolvency proceedingsithrinvthe
period of one year after the commencement of tbegedings;
Explanation: For the purposes of Clause s (a) and (b), the
expression “"preferential transactions” shall meamy a
transactions done or entered into with a providmmpayment
of amount that exceeds the payment which any ayeait the
company other than a secured creditor would haea leatitled
to get if the creditor had made a claim againstdabmpany at
the time of its liquidation.

Any under-valued transactions have been carrieth @dvance
of one year immediately preceding the commencemérnhe
insolvency proceedings or within the period of grear after
the commencement of the proceedings and the compasy
become insolvent as a consequence of such traosamtiother
under-valued transactions carried on after the cenmomament
of the insolvency proceedings;

Explanation: For the purposes of this Clause , the expression
"under-valued transactions" shall mean any tramsagtin

relation to which the company has received a vahe is

40



60.

(d)

lower than the prevailing market value or has reateived any
value at all for any consideration given by the pamy to the
other party to the transactions.

All fraudulent transactions carried on in advanédwm years
immediately preceding the commencement of the wesaly
proceedings or within the period of two years aftie
commencement of the proceedings;

Explanation: For the purposes of this Clause , the expression
"fraudulent transactions" shall mean any transasticarried
on, in relation to any assets of the company, witterior
motive to cheat the creditors of the company oayehaking

payments to them or prejudice the rights of thelitoes.

(2) The liquidator shall make an application to tBeurt to have

the transactions referred to in Sub-section (1)ated void.

(3) While making an application pursuant to Subtisec(2), the

liquidator shall prove that the company was insotwghen such transactions

were carried on or the company has become insolvgribhe reason of such

transactions.

(4) Where any associated person of the companyusd involved

in the proceeding carried out in relation to voity avoidable transactions, it

shall be presumed that the company was insolver®nwduch transactions

were carried on or the company has become insolvgribhe reason of such

transactions.

To defend voidable transactions (1) The associated person may prove

the following matters in his or her defense:

(a)

(b)

That the company was not insolvent when thestations were
carried on;
That he or she has not derived any benefit ftioen

transactions;
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62.

(€)

That the company was insolvent when any bened$ derived
from the transactions or there was no reasonaldsore to
suspect that the company might become insolverthéyeason

of the transactions.

Powers of the Court in relation to voidable transations: (1) Where

the Court is satisfied that any transaction is &bie, the Court may issue

orders as follows:

(a)

(b)

(€)

(d)

To order the concerned person to pay to the@dator some or
all of the amounts paid by the company in conn@ctwith such
transaction;

To order the concerned person to hand oveneaditjuidator the
asset so transacted or an amount equivalent thereto

To order that the debt obtained by the compdmgugh such
transaction, or the collateral or guarantee fumikiby the
company for that debt be fully or partly remittedreleased,;

To order that any remission or assignment mardagreement
entered into between the company and any otheropens
consequence of the voidable transaction be voamhermative or

unenforceable.

(2) The Court may also issue any such other additiorder any

may be required to enforce the order issued putgoa®ub-section (1).

Right to claim amount paid in consideration of preérential

transaction: Any creditor who pays any amount to the liquiddtorelation
to any preferential transaction made with the conypaccording to the
order of the Court or for any other reason, may enaklaim for that amount

as a debt claim against the company in liquidation.
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Chapter-8
Insolvency Practice, and Regulation and Administraion Thereof

Prohibition on carrying on insolvency practice without license (1)

No person shall operate insolvency practice withahataining a
license from the Office pursuant to this Act.

(2) Any person who has not obtained the licensesyamt to Sub-
section (1) shall not be appointed as the inquifficer, restructuring
manager or liquidator in the course of carrying msolvency proceedings
under this Act. Where any person other than a $eenis appointed as the
inquiry officer, restructuring manager or liquidatsuch appointment shall
ipso facto be void.

Application to be made for license (1) A person who is desirous of

obtaining a license pursuant to Sub-section (19exdtion 63 shall make an
application, along with the prescribed fee, to @féice in the prescribed
format.

(2) A person who makes an application pursuantulo-&ction (1)
shall meet the following conditions:

(@) Have completed the age of thirty five years;

(b) Being a member of the prescribed professiossbeaiation;

(c) Having acquired at least bachelor's degreeoimmercial law,
commerce, management, accounts or any other poescri
subject from a recognized university;

(d) Having abode in the State of Nepal;

(e) Being competent to carry on insolvency practioder this Act.

(3) On receipt of an application under Sub-sec(ibpy the Office
shall, if it considers appropriate to issue a Igeho carry on the insolvency
practice, issue the license in the prescribed farma

(4) The license issued pursuant to Sub-sectiorstid)l be renewed

as prescribed.
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66.

Establishment of Insolvency Administration Office (1)  After the

commencement of this Act, the Government of Nepgalllsestablish an
Insolvency Administration Office, by notificatiomn ithe Nepal Gazette.
Pending the establishment of such Office, the Gowvemt of Nepal may
designate any of its offices to perform the funecsioof the Insolvency
Administration Office.
(2) The Office established pursuant to Sub-sectid) shall
perform the following functions:
(@) To administer insolvency practice;
(b)  Toregister insolvency practitioners, issuetises to them, and
renew such licenses;
(c) To carry out general supervision of the managam of
companies which have become insolvent;
(d) To conduct investigations of the code of offremguired to be
observed by insolvency practitioners;
(e) To maintain records of each company which leoine
insolvent; and
(M To perform such other functions as prescribed.

Power to suspend or cancel licens€l) Where a complaint is made that

any person licensed pursuant to Sub-section (3S@ftion 64 has not
performed the functions as set forth in the licemsethe Office makes a
report to that effect or the Court itself so coess] then the Court may
institute action in this respect and issue an osdespending or canceling the
license of such person.

(2) Prior to issuing any order pursuant to Subisec{1), such
person shall be provided with an opportunity toedef himself or herself.

(3) The Court may issue the order referred to ib-Section (1) on

the following grounds:
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68.

69.

(@) Where the licensee does any act that is pri@dbunder this
Act;

(b)  Where the licensee does any acts required wohe under this
Act in a reckless manner or fails to act such atta proper
manner;

(c) Where the person licensed to practice insolyehmmself or
herself becomes insolvent;

(d) Where the person licensed to practice insolyeiscconvicted
by a court of corruption, cheating, forgery or fdau

Vacancies to be filled by Court Where the office of the restructuring

manager or liqguidator appointed under this Actsfalhcant as a result of the
suspension or cancellation of license pursuantuio-&ction (1) of Section
66 or for any other reason, the Court may issuerder to appoint any other
person who has possessed the qualification refégen this Act to fill the
vacancy by fulfilling the procedures followed whilaaking the original
appointment.

Remuneration (1) The remuneration of the inquiry official, restturing

manager or liquidator appointed under this Act kloeel as fixed by the
meeting of creditors from time to time.

(2) Where remuneration cannot be fixed pursuanSud-section
(1), the Court may specify such remuneration onbthgs of the report of the
Office.

Separate account to be openedl) The restructuring manager or

liquidator appointed under this Act shall, while ndocting insolvency
proceedings under this Act, open and operate ara&pdank account of
every company to which he or she has been appointed

(2) All amounts received by him or her shall bedpmto the bank

account opened pursuant to Sub-section (1).
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(3) Any amount balance in the bank account openagyant to
Sub-section (1) shall be invested only in the pribsd fields.

(4) In addition to those mentioned in Sub-sectioh), (the
restructuring manager or liquidator shall maintather accounts and books
of accounts clearly reflecting the full and actadfairs of the insolvency
proceedings of every company which has become veabland submit the
statements of such accounts and books to the Qwutthe Office, as per
necessity.

(5) The restructuring manager or liquidator shafi, performance
of his or her duties, shall have the accounts ayak$ of accounts, as well as
the statements thereof, maintained by him or hesyant to this Section
audited in accordance with the laws and hand theer the same to the
Office.

Power to remove by order of Court (1) Where a complaint is made

that a restructuring manager or liquidator appanpersuant to this Act has
failed to work in accordance with this Act whilerogng out the insolvency
proceedings of any company assigned to him or lhewlere his or her
conduct is found to be contrary to this Act, theu@amay issue an order to
remove him or her.
(2) The concerned person shall not be deprivednob portunity

to defend himself or herself, prior to issuing threler referred to in Sub-
section (1).

Reply to be made Where the Court or the Office asks the restructurin

manager or liquidator appointed pursuant to this &ty question in relation
to any act or action done or taken by him or herphshe shall make a reply

to such question promptly.
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Chapter-9

Miscellaneous

72. Offense and punishment(1) A person shall be deemed to have

committed an offense under this Act if he or shenouts, or causes the

commission of, any of the following acts:

(a)

(b)

(€)

(d)

(e)

@)

Where a person holding the office of directbraocompany
does not submit to the Court a report on the fimermondition

and transaction of the company in the prescribech& under
Section 16;

Where any person acts as an insolvency pracéti without
obtaining a license from the Office pursuant t@ tAct;

Where the director of a company deliberatelnpaaals the fact
that the company has become insolvent or is goanlgecome
insolvent;

Where an insolvency practitioner fails to diaoye any such
function in good faith as required to be dischartgdhim or

her under this Act; or

Where any director or employee or shareholdestloer person
of a company commits any act of fraud or forgerwiasgt, or

cheats or misleads, the company or its creditors.

The Court may punish any director who commiis bffense

referred to in Clause (a) of Sub-section (1) watline not exceeding fifty

thousand rupees.

3)

The Court may punish any person who commits affense

referred to in Clause (b) of Sub-section (1) watline from ten thousand

rupees to fifty thousand rupees.

(4)

Any director who commits the offense referredrt Clause (c)

of Sub-section (1) shall be punished with a finé exceeding two hundred

thousand rupees; and the director shall pay smehdersonally.
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(5) Where any company, creditor or concerned pattifers any
loss as a result of the failure of an insolvencgcptioner to discharge such
function in good faith as required to be dischardgad him or her as
mentioned in Clause (d) of Sub-section (1), conspéion for such loss shall
be recovered from such practitioner, and he or relag also be punished
with a fine not exceeding five hundred thousanceag

(6) The Court may punish any director, employeerasholder or
other person who commits the offense referred t&lause (e) of Sub-
section (1) with imprisonment for a term from oneay to two years and
with a fine from one hundred thousand rupees te fiandred thousand
rupees; and the amount involved in the offensel stigd be recovered from
such offender.

Cases to be filedWhere any person appears to have committed anlyeof t

offenses referred to in Section 72, the liquidatffice or concerned party
may file a case, along with the grounds for the esaim the concerned court.

Recovery of expenses and compensatiofl) Where any person makes

an appeal to the concerned court against any asdeed or decision made
by the Court in relation to the insolvency procesdi instituted under this
Act and the order or decision of the Court is adstantiated by the
appellate level, the other party shall be entitetdave all expenses which he
or she had to incurred in the course of such aaeoovered from the person
making such appeal.

(2) Where it appears that the insolvency proceedirtave
prolonged as a result of any action instituted by person pursuant to Sub-
section (1), which has resulted in any loss or dgmto the concerned
company or its creditors or shareholders, the Coualy also order such
person to pay compensation for the actual lossaaragje.

Power to frame Rules The Government of Nepal may frame necessary

rules in order to implement the objectives of thd.
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Power to frame manuals The Office may frame necessary manuals in

order to facilitate the insolvency proceedings.

Effect of inoperativeness of the Insolvency Ordinage, 2062(2006

With the Insolvency Ordinance, 2062 (2005) beingpmrative, unless a

different intention appears, the inoperativene sdl stot:

@)

(b)

©)

(d)

(€)

revive anything not in force or existing at tirae at which the
Ordinance became inoperative;

affect the matter in operation as per the Cadae or anything
duly done or any punishment suffered thereunder;

affect any right, privilege, obligation or lidiby acquired,
accrued or incurred under the Ordinance;

affect any penalty, punishment or forfeitureumred under the
Ordinance,

affect any action or remedy made or takeneispect of any
such right, privilege, obligation, liability, permgal or
punishment as aforesaid; and any such legal pracgedr
remedy may be instituted, continued or enforcedifathe

Ordinance were in force.
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